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§50.80

§50.80 Federal cause of action and
remedy.

(a) General. If the Secretary certifies
an act as an act of terrorism pursuant
to section 102 of the Act, there shall
exist a Federal cause of action for
property damage, personal injury, or
death arising out of or resulting from
such act of terrorism, pursuant to sec-
tion 107 of the Act, which shall be the
exclusive cause of action and remedy
for claims for property damage, per-
sonal injury, or death arising out of or
relating to such act of terrorism, ex-
cept as provided in paragraph (c) of
this section.

(b) Effective period. The exclusive
Federal cause of action and remedy de-
scribed in paragraph (a) of this section
shall exist only for causes of action for
property damage, personal injury, or
death that arise out of or result from
acts of terrorism that occur or oc-
curred during the effective period of
the Program.

(¢c) Rights not affected. Nothing in sec-
tion 107 of the Act or this Subpart shall
in any way:

(1) Limit the liability of any govern-
ment, organization, or person who
knowingly participates in, conspires to
commit, aids and abets, or commits
any act of terrorism;

(2) Affect any party’s contractual
right to arbitrate a dispute; or

(3) Affect any provision of the Air
Transportation Safety and System Sta-
bilization Act (Pub. L. 107-42; 49 U.S.C.
40101 note).

§50.81 State causes of action pre-
empted.

All State causes of action of any kind
for property damage, personal injury,
or death arising out of or resulting
from an act of terrorism that are oth-
erwise available under State law are
preempted, except that, pursuant to
section 107(b) of the Act, nothing in
this section shall limit in any way the
liability of any government, organiza-
tion, or person who knowingly partici-
pates in, conspires to commit, aids and
abets, or commits the act of terrorism
certified by the Secretary.
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§50.82 Advance approval of settle-
ments.

(a) Mandatory submission of settlements
for advance approval. An insurer shall
submit to Treasury for advance ap-
proval any proposed agreement to set-
tle or compromise any Federal cause of
action for property damage, personal
injury, or death, asserted by a third-
party or parties against an insured, in-
volving an insured loss, all or part of
the payment of which the insurer in-
tends to submit as part of its claim for
Federal payment under the Program,
when:

(1) Any portion of the proposed set-
tlement amount that is attributable to
an insured loss or losses involving per-
sonal injury or death in the aggregate
is $2 million or more per third-party
claimant, regardless of the number of
causes of action or insured losses being
settled; or

(2) Any portion of the proposed set-
tlement amount that is attributable to
an insured loss or losses involving
property damage (including loss of use)
in the aggregate is $10 million or more
per third-party claimant, regardless of
the number of causes of action or in-
sured losses being settled.

(b) Discretionary review of other settle-
ments. Notwithstanding paragraph (a),
Treasury may require that an insurer
submit for review and advance ap-
proval any proposed agreement to set-
tle or compromise any Federal cause of
action for property damage, personal
injury, or death, asserted by a third-
party or parties against an insured, in-
volving an insured loss, all or part of
the payment of which the insurer in-
tends to submit as part of its claim for
Federal payment under the Program
where the settlement amounts are
below the applicable monetary thresh-
olds identified in paragraphs (a)(1) and
(2) of this section.

(c) Factors. In determining whether
to approve a proposed settlement,
Treasury will consider the nature of
the loss, the facts and circumstances
surrounding the loss, and other factors
such as whether:

(1) The proposed settlement com-
pensates for a third-party’s loss, the li-
ability for which is an insured loss
under the terms and conditions of the
underlying commercial property and
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casualty insurance policy, as certified
by the insurer pursuant to §50.83(d)(2);

(2) Any amount of the proposed set-
tlement is attributable to punitive or
exemplary damages intended to punish
or deter (whether or not specifically so
described as such damages);

(3) The settlement amount offsets
amounts received from the United
States pursuant to any other Federal
program;

(4) The settlement amount does not
include any items such as fees and ex-
penses of attorneys, experts, and other
professionals that have caused the in-
sured losses under the underlying com-
mercial property and casualty insur-
ance policy to be overstated; and

(5) Any other criteria that Treasury
may consider appropriate, depending
on the facts and circumstances sur-
rounding the settlement, including the
information contained in §50.83.

(d) Settlement without seeking advance
approval or despite disapproval. If an in-
surer settles a cause of action or agrees
to the settlement of a cause of action
without submitting the proposed set-
tlement for Treasury’s advance ap-
proval in accordance with paragraph
(a) or (b) of this section, and in accord-
ance with §50.83 or despite Treasury’s
disapproval of the proposed settlement,
the insurer will not be entitled to in-
clude the paid settlement amount (or
portion of the settlement amount, to
the extent partially disapproved) in its
aggregate insured losses for purposes of
calculating the Federal share of com-
pensation of its insured losses, unless
the insurer can demonstrate, to the
satisfaction of Treasury, extenuating
circumstances.

§50.83 Procedure for requesting ap-
proval of proposed settlements.

(a) Submission of notice. Insurers must
request advance approval of a proposed
settlement by submitting a notice of
the proposed settlement and other re-
quired information in writing to the
Terrorism Risk Insurance Program Of-
fice or its designated representative.
The address where notices are to be
submitted will be available at http:/
www.treasury.gov/trip following any cer-
tification of an act of terrorism pursu-
ant to section 102(1) of the Act.

§50.83

(b) Complete notice. Treasury will re-
view requests for advance approval and
determine whether additional informa-
tion is needed to complete the notice.

(c) Treasury response or deemed ap-
proval. Within 30 days after Treasury’s
receipt of a complete notice, or as ex-
tended in writing by Treasury, Treas-
ury may issue a written response and
indicate its partial or full approval or
rejection of the proposed settlement. If
Treasury does not issue a response
within 30 days after Treasury’s receipt
of a complete notice, unless extended
in writing by Treasury, the request for
advance approval is deemed approved
by Treasury. Any settlement is still
subject to review under the claim pro-
cedures pursuant to §50.50.

(d) Notice format. A notice of a pro-
posed settlement should be entitled,
‘““Notice of Proposed Settlement—Re-
quest for Approval,” and should pro-
vide the full name and address of the
submitting insurer and the name, title,
address, and telephone number of the
designated contact person. An insurer
must provide all relevant information,
including the following, as applicable:

(1) A brief description of the insured’s
underlying claim, the insured’s loss,
the amount of the claim, the operative
policy terms, defenses to coverage, and
all damages sustained;

(2) A certification by the insurer that
the settlement is for a third-party’s
loss the liability for which is an in-
sured loss under the terms and condi-
tions of the underlying commercial
property and casualty insurance pol-
1Ccy;

(3) An itemized statement of all dam-
ages by category (i.e., actual, economic
and non-economic loss, punitive dam-
ages, etc.);

(4) A statement from the insurer or
its attorney in support of the settle-
ment.;

(5) The total dollar amount of the
proposed settlement;

(6) Indication as to whether the set-
tlement was negotiated by counsel;

(7) The amount to be paid that will
compensate for any items such as fees
and expenses of attorneys, experts, and
other professionals for their services
and expenses related to the insured loss
and/or settlement and the net amount
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